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BRIDGES, P.J., FOR THE COURT:

1. James and Rayna Jones, who have three children, divorced in the State of Washington in 2001.
The oldest child, Kristopher, wastwenty-oneyearsold at thetime of thedivorce. Sarah was sixteen years
old, and Benjaminwaseight yearsold. Jameswasawarded paramount custody of the children. All parties
subsequently moved to Mississippi. 1n 2002, Rayna filed a complaint to enroll the foreign judgment

requesting modification. Both parties subsequently filed motions for contempt.  After the trid, the



chancdllor entered a judgment modifying the divorce and changing custody from James to Rayna. James
has timely filed this apped.
STATEMENT OF THE ISSUES
DID THE CHANCELLOR ERR BY FAILING TO FIND RAYNA IN CONTEMPT OF
COURT DESPITE PLAIN EVIDENCE, INCLUDING AN ADMISSION, THAT SHEWAS
IN CONTEMPT?

1. DID THE CHANCELLOR ERR IN GRANTING RAYNA RELIEF WHILE SHE HAD
"UNCLEAN HANDS?'

1. DID THE CHANCELLOR ERR IN MODIFYING THE CUSTODY ARRANGEMENT IN
THE ABSENCE OF A SUBSTANTIAL MATERIAL CHANGE IN CIRCUMSTANCES
ADVERSE TO THE MINOR CHILDREN?

FACTS
12. Rayna and James Jones were married for nearly twenty-five years. The divorce in Washington
appears to have been amicable, for neither party appedled. Rayna did not elect to be represented by
counsd during the divorce. She argues that she willingly gave up custody of her children because James
told her that an award of paramount custody was merely aformdity, and he would not interfere with her
ability to spend time with the children. Additiondly, Rayna tedtified that, at the time of the divorce, she
believed that James custody of the children would provide the children with more stability because Rayna
would not immediately be employed after she moved to Mississppi. While Raynaadmitsthat sheregrets
ceding custody of her children, she also points out that at the time James was awarded custody, she was
not fit to have custody of the children because of menta duress and her imminent unemployment. Shortly

after the May 2001 divorce, James trandferred to Mississppi. Raynamoved to Mississppi in June 2001

and found employment asanurse. James married Shirley in February 2002. Raynais presently involved



with a man named Russdll, who moved from Washington to Mississppi shortly after Raynamoved. He
maintains his own resdence in Mississppi.
113. The children do not carefor their step-mother. Sarah'scomplaints about Shirley stem from thefact
that Sarah does not appreciate the maternd role Shirley is attempting to play in the children's lives. For
example, Sarah tedtified that she is unhappy that Shirley corrects Benjamin's table manners, and Sarah
resents the fact that Shirley tells James when Sarah breaks household rules. Kristopher, the oldest child,
testified that the children do not seem as happy living with their father, and that Jamesis quite controlling.
Kristopher ds0 tedtified that Snce Benjamin has been living with his father Benjamin has fits of anger,
stomachaches, and cries without explanation.
ANALYSS

DID THE CHANCELLOR ERR BY FAILING TO FIND RAYNA IN CONTEMPT OF

COURT DESPITEPLAIN EVIDENCE, INCLUDING AN ADMISSION, THAT SHEWAS

IN CONTEMPT?
14. The stlandard of review for a citation for contempt is determined upon the facts of each case and
isamatter for thetrier of fact. Milamv. Milam, 509 So.2d 864, 866 (Miss. 1987). A citation is proper
when"the contemnor haswillfully and ddiberatdly ignored the order of thecourt.” Bredemeier v. Jackson,
689 So.2d 770, 777 (Miss. 1997). The factua findings of the chancellor in civil contempt cases are
affirmed unless manifest error is present. Purvis v. Purvis, 657 So.2d 794, 797 (Miss. 1994) (citing
Caldwell v. Caldwell, 579 So.2d 543, 545 (Miss. 1991)). Contempt matters are committed to the sound
discretion of the trid court, and we will not reverse where the chancellor's findings are supported by

substantia credible evidence. 1d. With respect to issues of fact where the chancellor made no specific

finding, this Court proceeds on the assumption that the chancellor resolved dl such fact issuesin favor of



the appdleg, or a least in a manner condstent with the decree. Smith v. Smith, 545 So.2d 725, 727
(Miss. 1989).
5. The chancellor denied both parties respective contempt motions and dismissed them as moot.
James argues that Rayna should be found in contempt of the Washington judgment of divorce, which
provided, in particular, asfollows:
[N]ether parent shall:
a Ask the children to make decisons about this schedule, or discuss this
schedule with the children except for plans previoudy ordered or agreed
to between the parents,
b. Encourage the children to change their primary residence or to believe
such a change is the children's choice;
C. Discusschild support or any case-reated financid issueswith the children;
or
d. Usethechildrendirectly or indirectly to gather information about the other
parent or carry messages from one parent to another.
T6. In support of his argument for contempt, James offers e-mails sent between the parents which
Raynaforwarded to Sarah. James further offers emails from Raynato Sarah in which Rayna discusses
her finances, her frudtration with the litigation, and a number of other issues. Raynaalso forwarded Sarah
correspondence from Jamesin which heand Raynadiscussed thelitigation. Raynaarguesthat both parties
engaged in activities which violated the Washington decree. Rayna further arguesthat if she violated the

decree, shedid so unintentiondly, and that she was only responding to Sarah's pleasto leave James home.

17. There are severd available defenses to a civil contempt charge. One defense is that whatever
violation there may have been of a decree or order was not willful or deliberate such that the behavior in
guestionmay not be labeled as contumacious. Dunaway v. Bushin, 498 So.2d 1218, 1222 (Miss. 1986).

The chancdlor found that neither party’s actions rose to alevel of willful and deliberate insubordination



which would warrant finding ether party in civil contempt. This Court cannot say that the chancellor, after

hearing thetestimony and reviewing the evidence, abused her discretioninfinding that neither party'sactions

were S0 egregious as to merit a harsh finding of civil contempt. Accordingly, this assgnment of error is
without merit.

. DID THE CHANCELLOR ERR IN GRANTING RAYNA RELIEF WHILE SHE HAD
"UNCLEAN HANDS?’

118. Jamesdid not cite any authority to support hisargument that the chancdlor erred in granting Rayna

relief despite her dleged "unclean hands™ It iswdl-settled in this Sate that the falure to cite authority in

support of an argument precludes this Court from consdering these issues on gpped. In re Mason v.

Fort, 616 So.2d 322, 327 (Miss. 1993), citing R.C. Petroleum, Inc. v. Hernandez, 555 So.2d 1017,

1023 (Miss. 1990); Kelly v. Sate, 553 So.2d 517, 521 (Miss. 1989), citing Brownv. State, 534 So.2d

1019, 1023 (Miss. 1988), cert. denied, 490 U.S. 1007, 109 S.Ct. 1643, 104 L .Ed.2d 158 (1989), Shive

v. State, 507 So.2d 898 (Miss. 1987), and Patev. State, 419 So.2d 1324 (Miss. 1982). See also

Turner v. Turner, 612 So.2d 1141, 1143 (Miss. 1993). Because James did not provide any authority

to support his argument, we find this assgnment of error to be without merit.

1. DID THE CHANCELLOR ERR IN MODIFYING THE CUSTODY ARRANGEMENT IN
THE ABSENCE OF A SUBSTANTIAL MATERIAL CHANGE IN CIRCUMSTANCES
ADVERSE TO THE MINOR CHILDREN?

T9. In adomestic case, such as the case a hand, the chancdlor's findings will not be reversed unless

manifestly wrong, clearly erroneous, or the proper legal standard was not applied. Bland v. Bland, 620

So.2d 543, 544 (Miss. 1993).

110. Incasesinvolving arequest for modification of custody, the chancellor'sduty isto determineif there

has been a materid change in the circumstances since the award of initid custody which has adversdly



affected the child and which, in the best interests of the child, requires a change in custody.
Sanford v. Arinder, 800 So.2d 1267, 1271 (1 15) (Miss. Ct. App. 2001). Furthermore, in showing by
the preponderance of evidencethat amateria changein circumstances has occurred inthe custodid home,
the burden of proof is on the movant. Riley v. Doerner, 677 So.2d 740, 743 (Miss.1996). The non-
custodia parent must satisfy a three-part test and show: a substantial change in circumstances of the
cugtodid parent snce the origina custody decree, the adverseimpact the substantia change has effected
on the child's wdfare, and that the modification is necessary for the child's best interest. Sanford, 800
S0.2d at 1271 (1 15) (citations omitted).
11. A modification of custody iswarranted in the event that the complaining parent successfully shows
that an gpplication of the Albright factors reveds that there has been a materid change in those
circumstances which has an adverse effect on the child, and a modification of custody would be in the
child's best interest, considering the totality of the circumstances. Id. at 1272 (1 18). The best interest of
the childisthe polestar considerationindl casesdeding with child custody and vigtation. Sallersv. Sdlers,
638 S0.2d 481, 485 (Miss. 1994); Albright v. Albright, 437 So.2d 1003, 1005 (Miss. 1983).
112.  The chancellor determined that "materia changesin circumstances have occurred sncetheorigina
custody order."
Firgt, the seventeen-year-old daughter has expressed her strong desireto livewith

her mother. The Court specificaly findsthat this custody modification isthe snceredesire

of the daughter and was not instigated by the mother for her own purposes. Additionaly,

the Court finds that Commander Jones control and invasion of her privacy have made

Sarah unhappy in his home and the living conditions a his home are psychologicaly

unhedthy for her. Sarah sought help from the school counsdor to have someone to

discussher predicament with. Findly, amaterid change hasdso occurred inthat whilethe

living conditions have deteriorated at the father's, the mother's home environment offersa

better option "that did not exit at the time the origind custody determination was made.”
See, Hoggatt [dc]. (footnote omitted).



113.  ThisCourt does not agree that the preference of adisgruntled seventeen-year-old child congtitutes
amaterid changein circumstances. However, after acareful review of the record, this Court cannot find
that the chancellor abused her discretion in determining that the circumstances of the custody arrangement
had materidly changed and that the change was detrimentd to the children. The chancdlor heard
testimony from a number of witnesses who described how James had become more controlling snce the
divorce. Therewastestimony that James"inventories' the children'sitemswhen they return from Raynas
and that the children (Benjamin especidly) would become greetly distressed for fear of not remembering
to bring everything back to James house. Therewas testimony that the father eavesdropped on Sarah's
telephone conversations and that Benjamin had less opportunity to tak to his mother on the telephone.
James reviewed Sarah's bank statements and, at one point, read Sarah's e-mails until Sarah changed to
another account. The chancdlor heard testimony that James prevented Rayna from sending e-mails to
Benjamin. These changes haveresulted in Benjamin'sfrequent ssomach aches, fitsof anger, and outbursts
of tears, and Sarah has begun seeing acounsdlor a school. The chancdlor clearly found that a materid
change in circumstances had occurred and that the change was detrimental to the children'sbest interedts.
Furthermore, in her thirty-four page opinion and judgment the chancellor considered the testimony, the
detrimenta change in circumstances, and the adverse effect such changes were having upon the children.
This Court cannot find that the chancellor abused her discretion in finding that the children's best interests
would be served in transferring custody to Rayna. Accordingly, this assgnment of error iswithout merit.

114. THE JUDGMENT OF THE CHANCERY COURT OF HARRISON COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL AREASSESSED AGAINST THEAPPELLANT.

KING, C.J., LEE, IRVING, MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.
SOUTHWICK, P.J., CONCURSIN RESULT ONLY.



